Mr. Jackson had anything to do with his safety complaints,
and that he could not remember discussing these complaints
with Mr. Jackson at the time he fired him (Tr. 240-242).

Mr.   Sisney could not  recall  telling Mr.   Jackson  that  if
he didn't  fire him,   that  someone  else would have  fired him
(Sisney).     He  also  denied that Mr.   Turner   influenced  his  deci-
sion  to  fire Mr.   Jackson,   and  he could offer no  explanation
as  to why the discharge was  not  reduced to writing   <Tr.   242).

Mr.   Sisney stated that he  viewed the accident area  about
an hour  and a half   prior  to the  accident,   and he  concluded
that the rock which  struck the  machine should have  been
removed while Mr.   Jackson was  cutting  the  slot.     He  agreed
that Mr.   Jackson  could have concluded that the rock  would  not
dislodge.     Mr.   Jackson simply told  him that  the  rock  "just
fell  in,   just slid in"   (Tr.   245).     Mr.  Sisney believed the
accident  could  have  been prevented.

The  parties   stipulated that  the prior statements  made  by
Mr.   Sisney,   Mr.   Turner,   and Mr,   Beck to MSHA investigator
Howell  during  hi-s   investigation  may be incorporated by refer-
ence  in  this  proceeding   (Tr.   245;   exhibit  R-6  through R-8) .

Arguments  Presented  by the Parties

During  the course of  the  hearing,  MSHA's  counsel  con-
tended that Mr.   Jackson was discharged because of   his   safety
complaints,   and  that  the respondent reacted and  retaliated
against him by discharging him.     With regard to MSHA!s
support for   its  application  for  temporary reinstatement,
counsel asserted  that Mr.   Yanak's   supporting affidavit  was
based on  the  facts   then known to the Secretary,   including a
summary of  the statements  made  to  special  investigator  Howell
during  his  investigation  of  the  complaint   (Tr.   14-16).

Respondent's   counsel took  the  position that  Mr.   Jackson
was not discharged  for  making safety complaints,   and  that  he
was discharged for  causing  an accident which was  his  fault.
Counsel  asserted  that  the accident  resulted in  property
damage  to  the respondent's  equipment,   and  that  the  discharge
was  consistent with  company policy   (Tr.   16-17).

MSHA's  counsel asserted that   in order  to support
Mr.   Jackson's  temporary reinstatement,  all that  is  required
to be  established  is  that  the complaint has merit,   and  he
does not have to establish that  he  will ultimately prevail  on
the merits  of  his  complaint   (Tr.   17).
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